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Division 54: Office of the Information Commissioner, $1 579 000 — 

Mr J.M. Francis, Chairman. 

Mr C.C. Porter, Attorney General. 

Mr S. Bluemmel, Information Commissioner.  

The CHAIRMAN: The member for Wanneroo. 

Mr P.T. MILES: I refer to page 674 and the heading “Significant Issues Impacting the Agency”. The first dot 
point refers to the significant increase in applications for external review. Are any changes foreseen in assisting 
with the operation of the Freedom of Information Act 1992, particularly with regard to the political side of things 
versus the external? I know of people externally who have been trying to get hold of some information, but, 
because of the politics of the opposition in trying to jam up the system, they have been unable to get their 
freedom of information request through. Is there any possibility that there could be both a political channel and 
an external channel for FOI applications? 

Mr J.R. QUIGLEY: I suppose that is an original question that has not been posed by the Attorney General! 

Mr C.C. PORTER: I could not say hand on heart that I did not pose that question and was not expecting it! On 
various sides of our Parliament, there are strong views about freedom of information. If the member’s question is 
could we create a channel just for politicians to ask for information from other politicians, versus everyone else, 
the answer is no. I will allow the commissioner to make whatever comments he wishes. But I think that the 
problems have been a little overstated in terms of the office’s response. There is no doubt that there has been, if 
not an explosion, a rapid increase, in the number of applications by politicians apropos politicians. What the 
commissioner’s office does is deal with complaints. So, if a member of Parliament or a member of the public 
disputes whether a document falls inside the terms of a request, or disputes a refusal to hand over a document, 
and that person is dissatisfied, the commissioner deals with the complaint. The commissioner has found that 
there are a lot of complaints on hand, because the number of complaints received has spiked. But the 
commissioner has managed, for the first time in quite some time, through his diligence since being appointed—
he is a very good commissioner—to get the number of completed complaints below the number of complaints 
received so that the backlog can be addressed. But we will not stop various people, whether they be journalists, 
public officers, citizens or members of Parliament, from making requests from members of Parliament. In those 
circumstances, there needs to be some realistic acceptance that when there is a doubling or a trebling in the 
number of applications, there will be a significant increase in the number of complaints, and they will take 
longer to deal with. I will let the commissioner speak about that. But I will say that, in my view, the 
commissioner within his limited budget is doing an extraordinary job in dealing with this matter. Finally, the 
issue that the member has raised—namely, people he has heard about who have made an application to an 
agency and the agency is not responding in a manner that the applicant thinks is timely—is not strictly speaking 
inside the ambit of the commissioner’s office. Obviously that is an issue that the commissioner deals with under 
his legislation, but complaints is the issue that is dealt with in the commissioner’s office. 

Mr S. Bluemmel: Just to add to that, the external review or complaints function that I discharge is effectively a 
legal appeals function. I hand down decisions, they are legally binding, and the agency has to implement them; 
and there is then only a very limited right of appeal to the Supreme Court. The reason I want to remind everyone 
here about that is that that means that my decisions have to be right. I have to make sure I get them right, because 
I am dealing with people’s rights and obligations, and after me they may not get another go. Therefore, I cannot 
issue decisions off-the-cuff within a couple of days without going into the real issues that are before me. Only a 
very small proportion of issues come to me across the sector. About 12 000 FOI applications were made last 
year, and only about 180 of those came to me. Obviously, in terms of the number of matters that come to me, 
that is a huge spike. The average for the years before that was in the order of 90 to 100 appeals that came to me. 
Last financial year, 2008–09, there were 181 appeals, which was an increase of some 80 per cent. Obviously in 
an office where I have five people to assist me with decisions, that is very, very hard to absorb. We have gone 
down to a more historical—or something closer to a more historical—average. This year, we are probably 
looking at between 110 and 120 on forward projections. That is still a bit over, but through some of the things I 
have been able to implement in the office we have been able to get through those a bit more quickly. However, 
the act does require me to make decisions, where practicable, within 30 days. At the moment, anything that 
comes to me will wait anywhere between six and 12 months, unfortunately, just because of the backlog. We are 
slowly bringing it down, but it will take some time before we are back down to being able to resolve things 
within a month. 

Mr J.R. QUIGLEY: I have just lost those figures, but there seemed to be a doubling in the matters for external 
review. Did I hear that correctly? 
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Mr C.C. PORTER: The external review can be broken down into citizens, prisoners, companies, media, 
members of Parliament, not-for-profit groups, and government agencies. 

Mr J.R. QUIGLEY: We have not seen that breakdown. Is that in the annual report? 

Mr S. Bluemmel: It will be in next year’s annual report. 

Mr C.C. PORTER: The total for 2009–10 was 18. I think that is complaints from members of Parliament. 

Mr J.R. QUIGLEY: I am not interested only in members of Parliament. What I am concerned about is the 
number of external reviews where a decision for access is made in favour of the applicant. Would that be the 
majority of the resolutions? In other words, are the majority of the decisions in favour of access upon internal 
review, rather than for the application to be dismissed? 

Mr C.C. PORTER: I will let the commissioner answer that, but I imagine that would be a hard thing to answer, 
because often it is the case that if there are 50 documents or 100 documents, or potentially 2 000 documents, for 
some documents, access will be granted upon appeal, and for other documents, access will not be granted. So it 
is hard to characterise what is a successful application. 

Mr J.R. QUIGLEY: I am not saying total access, but even one document. 

Mr C.C. PORTER: I will let the commissioner answer that. But, before he does, it is worth pointing out that the 
reason that this problem of backlog perhaps should not be overstated is that what has happened is that there has 
been a testing of the boundaries of applications, and of what is a proper and what is an improper application. So, 
for instance, applications that I have that ask for diary entries over three or six months, I have no complaint that 
those applications are made. But these are not applications that have been historical or usual. What the 
commissioner has done in cases like that is make a judgment about what is in and what is out and what is 
appropriate and what is not. That will stand to some extent as a precedent so that the number of applications of 
the type that are not appropriately based on a decision of the commissioner will obviously tail off. 

[12.30 pm] 

Mr J.R. QUIGLEY: I will cut straight to the chase, because that was a precursor question I asked, even though 
I have not got the answer to it. 

The CHAIRMAN: Next we have a follow-on question from the member for Mindarie. 

Mr J.R. QUIGLEY: It appears from statements in other jurisdictions that there has been no sufficient culture 
shift in agencies in favour of the presumption of access. That seems to be overloading some of the other systems 
in which agencies are still resistant to access. Is that the experience in Western Australia? Are we still having a 
little difficulty in bringing agencies to the barrier? 

Mr C.C. PORTER: I will let the commissioner give his full and frank views about that. In my observation, as 
the minister responsible for the act and for the commissioner, there is no pattern of recalcitrance in agencies. The 
growth area has been in terms of members of Parliament, and I think that is a separate issue. The real question 
the member asks is whether we have recalcitrant agencies. I do not consider that to be the case. I will let the 
commissioner make his comments about that. The other thing I add—I invite the commissioner’s comments—is 
that this is an area that is ripe for reform. Reforms will occur in this area. We are waiting to see what the 
commonwealth will do in terms of both privacy and freedom of information. The commissioner is presently 
conducting a review—$200 000 has been allocated for that review. However, the commissioner will give the 
member his full and frank views on the current and future cooperative status of relevant government agencies. 

Mr S. Bluemmel: To give the member some statistics from 2008–09 from my annual report of last year, of all 
applications made in that year across the entire sector—therefore not just appeals to me, but all of the 12 000—
62.6 per cent resulted in full access being given, and 28.9 per cent resulted in edited access being given. That 
latter category is growing; they are documents given out but with portions — 

Mr J.R. QUIGLEY: Redacted. 

Mr S. Bluemmel: Redacted—that is right. Eight per cent were decisions to refuse access in total. Those figures 
are quite different for matters that come to me, because, obviously, they are a bit self-selected. The matters that 
come to me tend to be ones that have a bit more at stake: there might be some political issue or media issue and 
so on. Therefore, the figures in relation to me are quite different. In terms of my being able to say whether most 
of my decisions are in favour of disclosure or confirm non-disclosure, that is a bit difficult to say, and probably 
potentially misleading, even if I were able to give the member those figures. That is simply because during my 
handling of a matter, even though it is an appeals process and I can hear evidence under oath and so on, I 
undertake as much as I can by conciliation. Often a party during the conciliation process may disclose quite a bit 
more, and if the other parties still want the rest and to maintain their appeal with me, I have to make a decision 
that may look on its face that I was entirely against access; whereas, it is more accurate that during the 
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conciliation process the other parties may have got 90 per cent of the documents they wanted, but on the last 
10 per cent I found against them. Those figures therefore are not particularly meaningful.  

In terms of the bigger question the member asked about a reluctance to disclose, I have been in the job now for 
more than a year and I can say that there is some of that, undoubtedly. However, I have not seen any deliberate 
effort to act in bad faith about that; that is, hiding documents, lying to me and those sorts of things. 

Mr J.R. QUIGLEY: I accept that agencies are not acting in bad faith. I wonder whether the commissioner has 
perceived yet a cultural reluctance in agencies to disclose. 

Mr C.C. PORTER: I am very happy to let the commissioner continue with that answer. I can only observe, with 
respect to the agencies for which I take ministerial responsibility, that, even with a litigious minister, the 
agencies on balance are forthcoming when it comes to FOI applications. I take FOI very seriously. But again I 
will let the commissioner speak about the attitude of the departments that he has come across in a year. 

Mr S. Bluemmel: I should make it clear that I do not operationally report to the Attorney; I present those figures 
directly to Parliament and not to him. However, I agree with what is behind the member’s question: in some 
places there is a culture of reluctance to disclose or to disclose fully. Encouraging agencies to disclose is 
something I have been trying to tackle in my term of office. Currently, it is a case of “if in doubt, don’t disclose” 
in many cases. 

Mr J.R. QUIGLEY: Yes. 

Mr S. Bluemmel: Not always. Some agencies are very good, but a lot of them are in that grey area of “if in 
doubt, don’t disclose.” I would like to turn that around so that it is a case of “if in doubt, disclose”. In fact the act 
contains immunities for officers of agencies who disclose provided that they are acting in good faith. If they 
disclose something and it turns out that it was exempt under the act, they are free from prosecution. Of course, 
what they are not free from potentially are career issues, shall we say. I do not think anyone has ever boosted 
their career by disclosing too much information in the public sector, but the converse is possibly true when 
someone’s career may have taken a turn for the worse because that person chose to disclose in a grey area. I 
would like to turn that around. What I have been doing so far over the past year is go out and talk to agencies. I 
have talked to probably more than one thousand individuals now in the past year, including people in regions all 
over Western Australia, to encourage and to get that cultural change to happen. 

The other thing that the Attorney mentioned is the FOI review. I have been given some funding to undertake a 
review of how well agencies are administering the act—not the letter of the act, but its spirit. That is something 
that I hope to present to the Speaker for tabling in Parliament in August this year. It is too early at the moment to 
tell the trends, but those questions the member has asked about the culture and the openness and readiness are 
exactly the questions I want answered in that review. 

Mr J.R. QUIGLEY: Pending the tabling of that review, there are no more questions that the opposition has on 
this division. 

The appropriation was recommended. 
 


